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FRANK T. HINES, ADM., VS. GOLDIE S. PAREGOL 
a Supreme Court of the District of Columbia 

Lunacy No. 11,886 | 

j 

l 

In re Jesse Thomas Kelly, Lunatic ; 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for counsel fees and unusual sot-ices 

Filed July 26. 1933 

In the Supreme Court of the District of Columbia 

Lunacy No. 11,886 

In re Jesse Thomas Kelly, Lunatic 

The petition of Goldie S. Paregol, committee of the estate of Jesse 
Thomas Kelly, respectfully shows to the court, as follows: 

1. That on, to wit, the 21st day of October 1927, by an order of 
the court she was appointed committee of the estate of the above- 
named lunatic and, thereafter qualified bv giving undertaking in the 
sum of $12,000.00.' 

2. That when she was appointed she received the sum of $7,688.23 
from the United States Veterans’ Bureau and on, to wit, the 20th 
day of January 1928, an additional sum of $3,225.00 was received 
by her and deposited to her account as committee of said estate, 
making a total of $10,913.23, which she received for and on account 
of her said ward; that, thereafter, as committee of the above-named 
lunatic she received the sum of $45.00 monthly from the United 
States Veterans’ Bureau. 

3. That immediately upon receiving the above sums, ycur peti¬ 
tioner made a number of inquiries and investigations in an effort to 
make a safe investment for her ward; that on, to wit, the ^3rd day 
of April 192S, she was authorized by an order of court to invest 
the sum of $5,000.00 of the funds of her ward, by the purchase of 
notes secured by a first deed of trust, on lot 300 and part of lot 256 
in square 2854, improved by a brick dwelling known as premises 

#1835 Ontario Place, Northwest, Washington, D. U; said 

2 notes maturing in three years from March 28th, 192$. That 
before she petitioned the court for authority to make said in¬ 
vestment, your petitioner inspected said property and several others 
that were submitted to her for consideration and found that this 
investment was safe and therefore she purchased said notes. 

4. That said loan matured on April 23, 1931, at which idme the 
B. F. Saul Company requested your committee to renew same, but 
after careful consideration and investigation your petitioner found 
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that it would not be to the best interest of the estate to extend said 
loan, and therefore demanded and received payment of same. 

5. That on, to wit, April 12, 1929, your petitioner was authorized, 
by an order of this honorable court, to invest $6,000.00 of the funds 
of her ward in the purchase of notes for that amount secured by a 
first deed of trust on lot 18 in square 3352, said notes having been 
extended for a period of three years from March 23, 1929, with 
interest at 6% per annum. That before your petitioner asked per¬ 
mission to make said investment she made a careful inspection of 
the real estate which is located at Takoma Park, 1). C., and con¬ 
sulted with two real estate operators with reference to said invest¬ 
ment. and after careful consideration she made said investment. 

6. That on. to wit, the 23rd day of March 1932, the said loan 
matured, and the owners of the property desired an extension, which 
your petitioner refused on the ground that, in her opinion, the 
security was insufficient, and requested a curtailment of $1,500.00, 
after several talks with the William N. Saunder Company, the 
court authorized the extension of the loan of $4,500.00, for a further 
period of three } 7 ears. 

7. Your petitioner further states that on, to wit, Novem- 

3 ber 10th, 1931, she was authorized bv an order of this court to- 
invest $4,500.00 of the funds of her ward in notes for that 

amount, secured by first deed of trust on lot 149 in square 4409, said 
notes to run for three years from May 2. 1931, with interest at 
6% ; that before petitioning the court to make said investment your 
committee inspected a number of pieces of real estate which were 
submitted to her for the purpose of making a first-trust loan and 
found that this particular piece of property was new and the makers 
of the note were financially responsible, in addition to the fact that 
the notes were well secured. 

8. That on, to wit, the 23rd day of January 1933, your petitioner 
was authorized by an order of this court to invest the sum of 
$3,700.00, of the funds of her ward in notes for that amount, secured 
by a first deed of trust, on lots 2 and 1. in square 2908, said notes 
to run for three years from February 15th, 1933, with interest at 
the rate of 6% per annum. 

9. That in view of the real estate conditions in this city your 
committee felt a great responsibility, and in order to make the afore¬ 
mentioned investments she telephoned and visited various real estate 
brokers which deal in making loans in an effort to procure a sound 
investment. That her investigations necessitated months of careful 
consideration in order to decide on a safe investment. 

10. That at the present time the assets of the estate consist of 
$12,450.00 in first-trust real estate notes, and moneys in the sum 
of $416.92 on deposit in the savings department of the Second 
National Bank. Washington, D. C., in the name of Goldie S, 
Paregol, committee of the estate of Jesse Thomas Kelly, lunatic. 

11. That this committee has received since she took over the estate 
approximately the following sums: 

4 $7,688.23, initial check covering accrued compensation due 
ward. 

$3,225.00, initial check covering accrued insurance due ward. 

$85.89, refund by St. Elizabeths Hospital due ward. 
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$477.15, interest on money deposited in savings account. 
$2,300, from U. S. Veterans’ Bureau. 

$2,483.33. interest on first-trust notes. 


$6,522.16, on account of paid-off loan and curtailments, i 
That she has received a total sum of $22,781.76. and that she has 
expended on behalf of said lunatic approximated th4 sum of 
$3,410.00. 


12. That she has rendered in addition to the above the {following 
services in the case: 


A. She has visited the said lunatic at St. Elizabeths Hospital on 
several occasions. 

B. That she has prepared and filed five reports and five accounts. 

C. That she has petitioned the court for authority to invest the 
funds of her ward on five occasions, and presented orders |for same. 

D. That she has prepared petitions and orders for authority to 
employ a special attendant for her ward on several occasions. That 
it has been necessary each time for the committee to petition the 
court and procure an order authorizing said investment? and the 
employment of a special attendant. 

E. That she has consulted with the physician attending! her ward 
with reference to his physical condition and welfare. Th^t in addi¬ 
tion to this she had to carry on correspondence with the bonding 
company and also the superintendent of the St. Elizabeths Hospital. 

13. This committee further states that she has received the sums 
of $144.34 as commissions for the sums expended during j the years 

192S, 1029. 1930, and 1931. This committee respectfully 
5 calls the attention of this court to the fact that the services 
rendered herein by her, have in many respects be^n such as 
could only have been performed by an attorney, and but f<jr the fact 
that this committee was able to and did render the same' it would 
have been necessary to employ an attorney. That the commissions 
which she received and is now entitled too is entirely inadequate for 
the time and services rendered, and that she is entitled to a fee over 
and above the same. 

14. That this committee is willing to waive all claims 'to a com¬ 
mission for the years 1932 to the present date, as committee, if she 
is granted a fee herein. 

15. This committee further states that her ward, Jess^ Thomas 
Kelly, is now hospitalized at the expense of the United Spates Gov¬ 
ernment, and that his condition is incurable. 


16. That she believes an allowance to her at this time in the sum 
of five hundred and twenty-five ($525.00) dollars, would b^ fair and 
reasonable in view of the time spent, responsibility assigned, and 
services rendered, in lieu of a commission. 

Wherefore the premises considered your petitioner pravs: 

That this honorable court pass an order directing this Vommittee 
to pay to herself, individually, out of this estate at this tinjie the sum 
of $525.00. as a fee for services rendered. 

For such other and further relief as the exigencies of the case may 
require and to this honorable court seems just and proper. 

Goldie S. PAREboL, 

Petitioner. 


District of Columbia, ss : 
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Goldie S. Paregol, being first duly sworn on oath, deposes 
6 and says that she has read the foregoing petition by her sub¬ 
scribed and knows the contents thereof; that the matters and 
things therein stated upon personal knowledge are true and those 
stated on information and belief she believes to be true. 

Goldie S. Paregol, 

Petitioner. 

Subscribed and sworn to before me this day of M ay 1933. 

Notary Public , D. C. 
Motion to deny petition for counsel fees 
Filed August 12, 1933 

* * He * * * * 


Now comes the Administrator of Veterans’ Affairs, by Horace T. 
Jones, chief attorney, and moves this honorable court to deny the 
petition of Goldie S. Paregol for counsel fees for unusual services. 
This motion is based upon the following particulars: 

Goldie S. Paregol is committee of the estate of Jesse Thomas 
Kellv, lunatic, and as such committee is entitled under section 115-B 
of the Code of Laws of the District of Columbia to a reasonable com¬ 
pensation not exceeding a commission of five per centum (5%) of the 
amounts collected, if and when disbursed. The committee in this 
case has invested funds belonging to the estate and has applied to the 
court for orders authorizing allowance for special attendants for the 
lunatic and has conducted considerable matters of a legal nature in 
connection with the preservation of the interests of the estate. How¬ 
ever, it has been held that a committee who is also a lawyer is not 
entitled to extra compensation for services by reason of such 
7 fact, unless the court has specifically authorized legal pro¬ 
ceedings. (See case of In re Henshaw’s estate, Lunacy No. 
6074, 53 W. L. R. 662. Opinion of Chief Justic McCoy.) 

The question of additional fee for legal services by the committee 
is also presented to the court in the case of Andrew Osterblad, Lu- 
naev No. 13498. and the court bv Justice Proctor on the 12th dav of 

%/ 7 %j 

May 1933, wrote a memorandum opinion holding as follows: 

44 In view of the statutes and the rulings of this court with refer- 
ence to the allowance of attorney’s fees to one acting as committee, 
I am of the opinion that no compensation for legal services can be 
allowed.’' 

It will be noted in the opinion of the committee in the Jesse 
Thomas Kelly case, that she offers to waive her commission since 
1932, which amounts to eighteen dollars and sixty-four cents ($18.64) 
if the court will allow her an attorney’s fee for her services in the 
amount of five hundred twenty-five dollars ($525.00). It is con¬ 
tended that if the court could make such an allowance as is requested 
in this petition, section 115-B of the Code would amount to a nullity. 
Every committee who is an attorney would feel entitled to do the 
same thing which the instant committee desires to do. Therefore, 
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the commission allowed in this case would not be pursuant to section 
115-B of the code but would be such an allowance as might be deemed 
by the court to be appropriate with the services rendered. It is not 
believed that the court has any jurisdiction to make an allowance 
for extraordinary services but that the provisions of the code should 
be strictly adhered to. 

Frank T. HiInes, 

Administrator of Veterans' Affairs , 
By Horace T. Jones, 

Chief Attorney. 

I 

i 

8 Motion to grant petition for allowance of fee , etc. 

Filed August 15, 1933 


******* 

Comes now Goldie S. Paregol, committee of the estate of Jesse 
Thomas Kellv, and moves the court to allow her a fee for extra- 

t/ / 

ordinary services rendered to the above-entitled estate. 

She respectfully calls the attention of the court to her petition 
filed on July 2T, 1933, wherein a detailed statement of her services 
are set out. She respectfully contends that she is entitled to a fee 
for extraordinary and legal services rendered in the above-entitled 
estate, and cites the following cases in support of her Contention 
that where a committee has performed unusual or extraordinary 
services, he is entitled to reasonable compensation for said services. 

On April 6, 19*27, Justice Bailey allowed to Pearl B. Klein, an 
attorney, as committee of the estate of Albert L. Gross, Lunacy No. 
8100, an attorney’s fee of $125 for legal services rendered by her 
in the case, in addition to her commissions, which amounted to the 


sum of $225.83. 

On November 12, 1929, Justice Hitz allowed the committee of the 
estate of Peter Byrne, Lunacy No. 8099, a fee of $75 for extraordi¬ 
nary services rendered. 

On May 17,1932, Justice Adkins allowed a few of $145 to Elizabeth 
Harris, an attornev, for legal services rendered by her as committee 
of the estate of Minnie Belle Barrett, Lunacy No. 10973, in lieu of 
commissions. 

On September 12. 1932. Chief Justice Wheat allowed an attorney’s 
fee of $200 to John N. Breen, as committee of the estate of Marv 
E. Dailv. Lunacy No. 11918, for legal services rendered to the 
estate. 

On December 29, 1932, Justice Luhring allowed the 
9 committee of the estate of Ellen B. Seifert, Lunacy No. 

13966. a fee of $200 for extraordinary services rendered to 
the estate of the lunatic, in addition to his commissions. | 

On January 13, 1933, Justice Cox awarded a fee of $[T5 to the 
committee of the estate of Lugi Cristofoli, Lunacy No. Ij39()6. for 
extraordinary legal services rendered, in lieu of commissions. 

This committee respectfully suggests to the court that! the pro¬ 
visions of section 115-B of the Code of Laws of the District of 
Columbia, governing the compensation to be awarded a committee, 
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does not apply to extraordinary services rendered, and the law is 
well settled that: 

U A lawyer acting as committee may receive compensation for 
professional services rendered the lunatic, in addition to his 
commissions." 

Drinkers* estate, 3 Pa. Co. Ct. 489. 

In the case of McGowan vs. Mthwt\ TO So. 175, Ky. 1913, St. 
3883, it was held that “ where the statute fixed the amount of com¬ 
pensation to which curators may be entitled, the court is neverthe¬ 
less vested with the power to award reasonable compensation for 
extraordinary services." 

In re Strozyk's guardianship, 286 Pa. 646. the court held that 
although the commission of such guardian should be limited to 5% 
of the amounts received bv him during anv one vear, it nevertheless 
recognized the fact that a fee mav be paid where unusual services 
are rendered. 

This committee respectfully submits to the court that the cases 
cited by the Administrator of the l". S. Veterans’ Bureau are not in 
point with the present case, and that since the Henshaw case, decided 
in 1925, the law governing compensation of committees has been 
changed. 

This committee recognizes the fact that where the coin- 
10 mission allowed to a committee of an estate is adequate to 
compensate her for all the services rendered, then an addi¬ 
tional fee for extraordinary services should not be allowed. This 
committee further states that section 115-B of the Code of Laws of 
the District of Columbia must be given a reasonable construction, and 
one which would not work hardship upon either the ward or the 
committee. 

She further states that she was appointed committee of the estate 
of the lunatic herein in 1927; that she has had the responsibility 
placed upon her of conserving and managing the estate to the best 
of her ability, as well as looking out for the welfare of her ward, 
in addition to complying with the rules of the court. Were it not 
for the fact that she is an attorney as well as an experienced realtor, 
she would have been obliged to procure the services of an attorney 
as well as a realty appraiser, for the purpose of assisting her with 
her investments, as well as in the preparation of legal papers, etc. 
Can it reasonably be assumed that because the committee is an 
attorney that she should be required to render extraordinary and 
legal services without adequate compensation therefor? 

The law must recognize the fact that “ every laborer is worthy 
of his hire **. and that every case must be decided on its own merits, 
and that the decision of Justice Adkins in allowing a fee to Eliza- 
beth Harris, committee of the estate of Minnie Belle Barrett, supra, 
is directly in point with this case, and it is respectfully submitted 
that this ruling is a reasonable construction of the law and should be 
followed. 

This committee respectfully calls the attention of the court to the 
fact that the U. S. Veteran's Bureau appears on record as not ob¬ 
jecting to and consenting to the allowance of a fee for extraordinary 
legal services rendered in the following cases: 

He estate of Peter Byrne, Lunacy No. 8099. 

Re estate of Albert L. Gross, Lunacy No. 8100. 
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In conclusion, this committee wishes to call the attentl 
court to the following facts: 

That since her appointment she was able, through her 
and efforts to increase the estate from the sum of $10.91 


sum of $12.903/27: that she has received the sum of $2,483.33 as 


interest on the investments for the benefit of the estate: 
pleased to inform the court that the sum of $12,450 is i 
first-trust notes, adequately secured by real estate: that the sum of 
$513.77 is on deposit to her account as committee with the Second 
National Bank, a bank which has not closed its doors. 

This committee further states that her ward is a Vi 
veteran, single, with no dependents; that he is confined at 
beths Hospital at the expense of the IT. S. Veteran's Buj 
his condition is incurable: that his expenses are very s 


ion of the 


experience 
3.23 to the 


that she is 
nvested in 


or Id War 
St. Eliza- 
ireau; that 
nail: that 


last vear the committee's commissions would have amounted to 
•/ 

about $18.64, which would not have compensated for even the 
clerical work done in connection with the management of the estate; 
and that she has always reserved in her annual accounts] the right 
to claim compensation for legal services rendered the estate. 

This committee respectfully submits that a fee of $525.00 would be 
reasonable compensation for her extraordinary and legil services 
rendered to the estate from the time of her appointment tcj date. 
Respect fully subm itted. 

Goldie S. Pare! 


POL. 
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Committee of the Estate of Jesse Thomys Kelly. 
Answer to petition for attorney's fees 
Filed October 14. 1933 




* 


forth the 


at ion for 


The answer of Frank T. Hines. Administrator of Veterans’ Affairs, 
by Horace T. Jones, chief attorney, to the motion to grarjt petition 
for allowance of fee for extraordinary services, etc., sets 
following facts: 

On Feb'y 10. 1927. the Congress amended section 115fB of the 
District Code so as to provide: 

“ * * * The court shall allow a reasonable compens 

services rendered by the committee not exceeding a commission of 
five per centum of the amounts collected if and when disbursed. 

Sjc JjS 5fj 5) 

Prior to the enactment of the said amendment to the code there 
was no specific law or rule for allowance of fees or commissions in 
lunacv cases. Bv analogv to the allowances authorized bv section 
1135 of the District of Columbia Code, the court usually allowed a 
commission of from one to ten per centum per annum of j the prin 
eipal of the estate based on the annual income of the estate. 

As a result of congressional investigation in 1926 relative 
ianship of veterans cases in the District of Columbia, 

enacted the amendment of Feb'v 10, 1927. The 

%/ / 

amendment was that Congress believed the commissions j or com¬ 
mittees in veterans cases were too generous. 


to guard- 
Congress 
reasonj for the 

I of 
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Iii the case of McGowan- vs. Milner. To So. 1<5 Ivy. 1913, St. 3883, 
cited by the committee herein, the court said: 

** * * * Commissions are allowable for the discharge of the 

ordinary duties incidental to guardianship. " * Ihe special 

or extraordinary services do not comprehend the ordinary duties of 
the guardian.*’ 

In connection with the above citation the Ivy. Code, sec. 4440, 
allowed two and one-half per centum commission on receipts 

13 and two and one-half per centum on disbursements and on 
final settlement allowance must be made for expenses and for 

special or extraordinary services rendered. 

The citation further held that: 

*• The statutory rule of allowance of commissions should be strictly 
observed by courts of probate. * * * The guardian should not 

be allowed any commission for collecting or receiving back the prin¬ 
cipal of the fund invested by him.” 

The Code of the District of Columbia does not contain any pro¬ 
vision for the allowance of a commission for extraordinary services. 

In the case of Allen vs. Marten. 36 Ala. 330, cited in the case of 
McGowan vs. Milner. above, it was held that under the Alabama 
statute a guardian is not entitled to any special compensation for his 
services in lending out funds of his ward and in compounding the 
interest due thereon: that being one of the ordinary duties of a 
guardian. See also Xewberrt/s , Administrator* vs. Newberrys. Dis¬ 
tributee , *28 Ala. 691. 

It is contended that since February 10. 1927 the date of the amend¬ 
ment to sec. 115-B of the code, the court is absolutely powerless to 
make a legal allowance in excess of live per centum on disburse¬ 
ments, regardless of the equities in favor of a committee. In the 
case of United States Veterans' Da nan vs. Arthur Cox Glenn , etc.. 
Missouri Court of Appeals decided January 13. 1932: 226 Mo. Ap¬ 
peals 674 the court said, 46 SAV. 2nd. 200: 

“The probate court cannot allow a fee in excess of five per cent in 
plain violation of the! express provision of the Statute. The court 
can only allow a sum that is just and reasonable, but in no event to 
exceed tin- limitation of five per cent fixed by statute. 

14 In the case of UrbanskPs Estate vs. Hines. Administrator. 
Veterans ’ Administration, vs. Clark. 252 X. Y. Supp. 777. de¬ 
cided by the Supreihe Court of New York, Appellate Division, 
Fourth Department, October 8, 1931. the court held: 

“ Statutory fees and allowances must be accepted as full considera¬ 
tion for performance of duties of incompetent's committee, and no 
allowance for attorney's fees can be made therefor. 


“ Many items of services included in the statement of the attorney 
for the incompetent’s committee, for which it is believed compensa¬ 
tion has been allowed are not matters falling within the class of 
legal services for which the attorney of such an officer as the com¬ 
mittee can receive pay. They fall rather within the duties of the 
committee.” 

In the case of An :a E. Hornshaw estate. Lunacy No. 6074, 53 
AV. L. R. 662. the Supreme Court of the District of Columbia quoted 
as follows from the case of Holding vs. Alien , 36 A. L. R. 743: 

“An executor cannot be allowed compensation as attorney for 
legal services rendered to himself as such in the case of the estate, 
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although his compensation as executor may be larger because of 
such services than he would otherwise receive ”, and commencing upon 
that decision former Chief Justice McCoy said that the same rule 
applies to any one acting as a fiduciary. 

The petitions to the court for authority to invest funds indicate 
that the affidavits of appraisers were attached to the petition. This 
would seem to negative the allegation of the committee that bv reason 
of being an expert in real estate values, herself, she saved the costs 
of employing such an expert. 

A letter from the first assistant physician at St. Elizabeths Hospi¬ 
tal indicates that the employment of the services of a special attend¬ 
ant for the ward was not of any special benefit to the wjird. The 
expenditure of one hundred dollars ($100.00) per mo jit h would 
15 therefore appear not to have benefited the veteran aj> much as 
it did his committee. (See copy of letter attached.) There 
was no effort required of the committee to collect the funds from the 
Veterans' Administration, as checks are mailed to her each month. 

Finally, it is the contention of the Veterans’ Administration that 
the committee herein has not rendered extraordinary service to the 
veteran, nor performed legal services outside of her ordinary duties 
as such committee. It is further our contention that even though 
a committee should perform such legal or extraordinary service 
there is no author it v in the District Code for making anv allowance 
to a committee of a lunatic other than that prescribed by the terms 
of section 115-B of the Code. 

By Frank T. Hines. 

Administrator of Veterans’ Affairs. 

Horace T. Jo^’es, 

Chief Attorney. 


United States Department of the Interior. ! 

St. Elizabeths Hospital. 

Washington , D. C.. October 10. 1033. 

In re Jesse T. Kelly 

Chief Attorney, 

V eterans Admin 1st rat ion , 

Washington , D. C. 

Dear Sir : I am in receipt of your letter of the 7th inst. in regard 
to our patient Jesse T. Kelly. 

This man is suffering from dementia praecox and by reason of 
his illness takes no interest in things about him, njor can he 
16 be gotten to take any exercise other than walking, hor to oc¬ 
cupy himself in any way. His committee, Miss Goldie F. 
Paregol, has been in frequent communication with the physicians 
in regard to having a special attendant for this patient] In past 
years, when the personnel was somewhat greater than it is jjt present, 
a special attendant was assigned to this patient; thus hi had one 
from May 1929 to October of that year, and from March 1930 to 
November of that year. Another one was assigned him in January 
1931 but withdrawn the following month on account of lack of per¬ 
sonnel. Since that time it has not been felt that an attendant could 
be spared from his regular duties to take care of this patient. 
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It is not thought by the hospital that the services of a special at¬ 
tendant were of any special benefit to the veteran, other than that 
he was naturally able to be out in the open air more than would 
otherwise have been the case. However, the ward in which he is, 
Grav Ash Ward. <ioes out on the grounds twice a dav. when the 
weather permits and when there is sufficient nursing personnel, which 
is a great majority of the time. 

Yerv trulv vours. 


|S.J R. W. Hall. 

(For H. C. Woolley), 
First Assistant Physician. 


Order denying fee of committee for alleged legal and extraordinary 

services to ward 


Filed November IT. 1933 


* 


* 


* 


* 


* 


Upon consideration: of the petition of Goldie S. Paregol, committee 
of Jesse Thomas Kelly; the answer of the Administrator of Veterans’ 
Affairs, filed herein, and the previous rulings of this court, I am of 
the opinion that no extra compensation for attorney’s fees or for 
extraordinary* services rendered bv a committee can be allowed but 

* 4 

that all condensation to a committee must be such as provided in 
section 115-B of the Code of the District of Columbia. 

Accordingly, the petition is denied. 

Bv the Court: 

F. D. Letts, 

J ust ice. 

November 17th. 1933. 


17 Petition for the appointment of an attorney 

Filed Julv 13. 1934 

4' / 

:5c # 5jc ;|c 

The petition of Goldie S. Paregol, committee of the estate of Jesse 
Thomas Kelly, represents to this honorable court as follows: 

(1) That on to wit, the 21st day of October 1927, by an order of 
the court she was appointed committee of the estate of Jesse Thomas 
Kelly, lunatic, and thereafter qualified by giving bond. 

(2) That since her appointment she has on numerous occasions been 
required to perform certain legal services for which she has received 
no compensation. 

(3) That the estate of the lunatic consists of about eight thousand, 
two hundred dollars ($S.200) of first trust real-estate notes and five 
thousand, six hundred thirty-two dollars and forty-five cents in 
cash ($5,632.45). 

(4) This committee has to make certain investments from time to 
time and it is necessary to prepare certain legal petitions and orders. 

(5) That in view of the fact that the estate consists of over thir¬ 
teen thousand dollars ($13,000) this committee is of the opinion that 
an attorney ought to be employed to represent her in all legal pro- 
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ceedings and the preparation of legal papers, that beconuj necessary 
from time to time. 

(6) That her commissions as committee for the year 1934 
amounted to $12.74 and this committee is of the opinion that, in view 
of the fact that the estate consists of more than $13,000 and the re¬ 
sponsibilities placed upon her in order to make safe investments, 
she ought not to lie required to perform legal services without com¬ 
pensation. 

18 Wherefore the premises considered your committee prays 
that she be authorized to employ counsel to represent her, as 
committee, in all matters where legal services are to be performed. 

(2) That such further relief as the nature of the case mjay require 
and to this honorable court seems just and proper be grjmted. 

Goldie S. Paregol, 

Petitioner. 

District of Columbia, : 

I, Goldie S. Paregol. being first duly sworn upon oath, depose and 
say that I have read the foregoing petition by me subscribed and 
know the contents thereof. 

That the matters and things therein stated as of my personal 
knowledge are true and those stated upon information and belief, I 
believe to be true. 

Goldie S. Paregol, 

Petitioner. 

Subscribed and to be sworn this 13th day of July 1934. 

Frank E. Cunningham, 

Clerk. 

By E. M. Meigs, 

G.S'.vr. Clerk. 

Petition for counsel fees and unimual services 

Filed July 13, 1934 


i 

The petition of Goldie S. Paregol. committee of the | estate of 
Jesse Thomas Kelly, respectfully shows to the court, as fol¬ 
lows : 

19 1. That on, to wit. the 21st dav of October 1927. bv an 

order of the court she was appointed committee of the estate 
of the above-named lunatic and, thereafter, qualified by giving 
undertaking in the sum of $12,000.00. 

2. That when she was appointed she received the sum of $7,688.23 
from the United States Veterans 7 Bureau and on. to wit, the 20th 
day of January 1928, an additional sum of $3,225.00 was received by 
her and deposited to her account as committee of said estate, making 
a total of $10,913.23, which she received for and on account of her 
said ward: that, thereafter, as committee of the above-named lunatic 
she received the sum of $45.00 monthly from the United States 
Veterans' Bureau. 

3. That immediately upon receiving the above sums, your peti¬ 
tioner made a number of inquiries and investigation in an effort to 
make a safe investment for her ward: that on. to wit, the 23rd day 

4 1 J 
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of April 1028. she was authorized by an order of court to invest the 
sum of $5,000.00 of the funds of her ward, by the purchase of notes 
secured by a first deed of trust, on lot 300 and part of lot 256 in 
square 2854, improved by a brick dwelling known as premises #1835 
Ontario Place Northwest, Washington, D. C. ; said notes maturing 
in three years from March 28th, 1928. That before she petitioned 
the court for authority to make said investment, your petitioner 
inspected said property and several others that were submitted to 
her for consideration and found that this investment was safe and 
therefore she purchased said notes. 

4. That said loan matured on April 23, 1931, at which time the 
B. F. Saul Company 1 requested your committee to renew same but 
after careful consideration and investigation your petitioner found 
that it would not be to the best interest of the estate to extend said 
loan and therefore demanded and received payment of same. 
20 5. That on, to wit, April 12, 1929, your petitioner was 

authorized, by an order of this honorable court, to invest 
$6,000.00 of the funds of her ward in the purchase of notes for the 
amount secured by a first deed of trust on lot IS in square 3352, said 
notes having been extended for a period of three years from March 
23,1929, with interest at 6% per annum. That before your petitioner 
asked permission to make said investment she made a careful inspec¬ 
tion of the real estate which is located at Takoma Park, D. C., and 
consulted with two real estate operators with reference to said invest¬ 
ment and after careful consideration she made said investment. 


6. That on. to wit. the 23rd dav of March 1932, the said loan 


matured and the owners of the property desired an extension which 
your petitioner refused on the ground that, in her opinion, the secur¬ 
ity was insufficient and requested a curtailment of $1,500.00, after 
several talks with the William N. Saunder Company, the court 
authorized the extension of the loan of $4,500.00, for a further period 
of three years. 

7. Your petitioner further states that on, to wit, November 10th r 
1931, she was authorized by an order of this court to invest $4,250.00, 
of the funds of her ward in notes for that amount, secured by first 
deed of trust on lot 149 in square 4409, said notes to run for three 
years from May 2, 1931. with interest at 6%, that before petitioning 
the court to make said investment your committee inspected a num¬ 
ber of pieces of real estate which are submitted to her for the pur¬ 
pose of making a first trust loan and found that this particular piece 
of propery was new and the makers of the note were financially 
responsible, in addition to the fact that the notes were well secured. 


8. That on, to wit, the 23rd day of January 1933, your pe- 

tioner was authorized by an order of this court to invest the 
21 sum of $3,700.00, of the funds of her ward in notes for that 
amount, secured by a first deed of trust, on lots 2 and 1, in 
sq. 2908. said notes to run for three years from February 15th. 1933. 
with interest at the rate of 6% per annum. 

9. That in view of the real estate conditions in this citv your Com- 
mittee felt a great responsibility and in order to make the afore¬ 
mentioned investments she telphoned and visited various real estate 


brokers which deal in making loans in an effort to procure a sound 
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investment. That her investigations necessitated months! of careful 
considerations in order to decide on a safe investment. 

10. That at the present time the assets of the estate Iconsist of 
$8,200, in first trust real estate notes and money in tljie sum of 
$5,632.45, on deposit in the savings department of the Second Na¬ 
tional Bank. Washington. D. C., in the name of Goldie q>. Paregol, 
committee of the estate of Jesse Thomas Ivellv. Lunatic. 

11. That this committee has received since she took over the 
estate approximately the following sums: 

$7,688.23. initial check covering accrued compensation dijie ward. 

$3,225.00. initial check covering accrued insurance due whrd. 

$85.89, refund by St. Elizabeths Hospital due ward. 

$487.67, interest on money deposited in savings account. I 

$2,575.00, from IT. S. Veterans’ Bureau. 

$3,228.33. interest on first-trust notes. 

$10,805.91, on account of paid off loan and curtailments. 

That she has received a total sum of $25,521.03 and thiit she has 
expended on behalf of said lunatic approximately the sum of about 
$3,700.00. 

12. That she has rendered in addition to the above the following 
services in the case; 

A. She has visited the said lunatic at St. Elizabeths Hospital on 
several occasions. 

B. That she has prepared and filed seven reports | and six 

accounts. 

22 C. That she has petitioned the court for authority to invest 
the funds of her ward on five occasions, and presented orders 


for same. 

D. That she has prepared petitions and orders for authority to 
employ a special attendant for her ward on at least four occasions. 
And she has petitioned the court for authority to make certain dis¬ 
bursements and obtained orders for same. 

E. That she has consulted with the physician attending jier ward 
with reference to his physical condition and welfare. That in addi¬ 
tion to this she had to carry on correspondence with the i bonding 
company and also the superintendent of the St. Elizabeths ^Hospital. 
As well as the U. S. Veterans’ Bureau which requested <Jopies of 
all her petitions, reports and orders. 

13. This committee further states that she has received the sums 
of $144.34 as commissions for the money expended during tjhe years 
1928, 1929. 1930, and 1931. This committee respectfully Calls the 
attention of this court to the fact that the services rendered herein 
by her, have in many respects been such as could only have been 
performed by an attorney, and but for the fact that this committee 
was able to and did render the same, it would have been necessary to 
employ an attorney. That the commissions which she received and 
is now entitled to is entirely inadequate for the time and services 
rendered, and that she is entitled to a fee over and above the same. 
That for the year 1932 her commissions amounted to $18.64 and for 
the year 1933 it amounted to $12.74. 

14. That this committee is willing to waive and return the com¬ 
missions received by her for the years 1932 and 1933, as committee if 
she is granted a fee herein. 
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15. This committee further states that her ward, Jesse Thomas 
Kelly, is now hospitalized at the expense of the United States Gov¬ 
ernment, and that his condition is incurable. 

23 16. That she believes that she ought to be allowed a fee of 

about-as reasonable compensation for all the services 

rendered to the present time. 

Wherefore the premises considered your petitioner prays: 

That this honorable court pass an order directing this committee 
to pay to herself, individually, out of this estate at this time the 

sum of-as a fee for services rendered. 

For such other and further relief as the exigencies of the case mav 
require and to this honorable court seems just and proper. 

Goi.die S. Paregol, 

Petitioner. 

District of Columbia, ss : 

Goldie S. Paregol being first duly sworn on oath, deposes and says 
that she has read the foregoing petition by her subscribed and 
knows the contents thereof; that the matters and things therein 
stated upon personal knowledge are true and those stated on informa¬ 
tion and belief she believes to be true. 

Goldie S. Paregol, 

Petitioner. 

Subscribed and sworn to before me this 13th day of July 1933. 
[seal] Milton Conn. 

Notary Public , D. C. 

24 Order allowing counsel fees 

Filed July 13, 1934 

***** * * 

Upon consideration of the petition of Goldie S. Paregol, filed 
herein for the allowance to her for a fee at this time, it is by the 
Court this 13th day of July, 1934. 

Ordered that the said Goldie S. Paregol. as Committee of Jesse 
Thomas Kelly, pay to herself individually out of the said estate the 
sum of three hundred dollars, for legal services rendered. Excep¬ 
tion noted. 

Daniel W. O'Doxouhue. 

J ust ice. 


Order for appeal , etc. 

Filed July 18, 1934 

* * * * * * * 

The clerk of said court will please note an appeal from the order 
of the court filed herein on July 13. 1934, and issue citation upon 
Goldie S. Paregol, appellee. 

Horace T. Jones, 

Chief Atty. Wash.. I). C.. Veterans' Administration. 

Attorney for Administrator of Veterans ’ Affairs. 
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25 Citation 

Filed July 19, 1934 


* * * * * * * 

The President of the United States to Goldie S. Paregol\ greeting: 

You are hereby cited and admonished to be and appear at the 
United States Court of Appeals for the District of Coluipbia. upon 
docketing the cause therein, under and as directed by tl^e rules of 
said court, pursuant to an appeal from the Supreme Cotirt of the 
District of Columbia, on the 18th day of July, 1934, wherein Frank 
T. Hines. Administrator of Veterans’ Affairs, bv authority of section 
450, title 38, United States Code, and as next friend of Jes^e Thomas 
Kelly, lunatic, is appellant and you are appellee, to show cause, if 
any there be, why the decree rendered against the estate of Jesse 
Thomas Kelly should not be corrected and why speedy justice should 
not be done to the parties in that behalf: 

Witness the Honorable Alfred A. Wheat. Chief Justice of the 
Supreme Court of the District of Columbia, this 19th dap of July 
in the year of our Lord one thousand, nine hundred and tnirty-four. 

Frank E. Cunningham, 


By E. M. Meigs, 


Clerk . 
Assistant Clerk. 


marshal’s return 


Served a copy of the above rule on the above-names troldie S. 
Paregol, 7-19-34. personally John B. Colpoys, U. S. marshal in and 
for the Dist. of Columbia. By N. Botsford, deputy U. Sj marshal. 

26 Assignments of or or 

Filed July 27, 1934 j 

* * * * * * i * 

j 

1. That the court erred in its construction of section 115-l-B of the 
Code of the District of Columbia. 

2. That the matter before the court at the date of the order of 
July 13, 1934, was res judicata. 

3. That the court erred in granting a fee for legal services to the 
committee. 

4. That the court erred in making any allowance to the committee 
other than recommended in the reports of the auditor on the annual 
accounts of the committee. 

Horace T. Jones, 

Attorney for Franklin T. Hines , 
Administrator' of Veterans ’ Affairs. 
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Order waiving appeal band 
Filed July 31.1934 


* * * * * * * 

Upon motion of Frank T. Hines, Administrator of Veterans 7 Af¬ 
fairs, by Horace T. Jones, his attorney, and it appearing to the 
court that the said Administrator of Veterans’ Affairs has filed an 
appeal to the United 'States Court of Appeals for the District of 
Columbia, in his official capacity as an official of the United States 

Government under the authority vested in the said administrator by 

*/ • 

section 4o0, United States Code, it is by the court this 31st day of 
July. 1934. 

Adjudged, ordered, and decreed that the said appeal may be per¬ 
fected without the filing of a cost bond or a supersedeas bond, both 
of which are hereby waived. 

By the court: 

James M. Proctor. 

Justice. 

27 Order • of Court of Appeals extending time to -file 

transcript of record 

Filed October 30, 1934 


* 


* 


* * 


* 


* 


* 


On consideration of the petition for extension of time to file the 
record in the above-entitled cause, it is ordered by the court that the 
time be and it is hereby extended to and including December 1, 
1934. 


October 26, 1934. 
A true copy. 
Test: 


[seal] 


Per Mr. Chief Justice Martin. 


Henry W. Hodges, 

Clerk , United States Court of Appeals 

for the District of Columbia . 


Bv Moncure Burke, 

%* / 

Deputy Clerk. 


Designation of record 


* 


* 


Filed July 27, 1934 

•/ 7 

* * * 


* 


* 


The clerk of the Supreme Court of the District of Columbia will 
please jirepare the following for transcript of the record in the 
above-entitled cause on appeal to the United States Court of Ap¬ 
peals for the District of Columbia. 
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1. Petition of Goldie S. Pa regold for counsel fees, file(]l July 26, 
1933. 

2. Motion to deny petition, filed August 12, 1933. 

3. Motion to grant petition, filed August 15, 1933. 

4. Answer to petition for counsel fees, filed October 14, fL933. 

5. Order denying counsel fees, filed November 17, 1933. 

6. Petition for counsel fees, filed July 13, 1934. 

7. Order allowing counsel fees, filed July 13, 1934, 

28 8. Perfection of Appeal from order of July 13, 1934, allow¬ 

ing Counsel fees. 

9. Citation on Appellee. 

10. Assignments of Error. 

11. This Designation of Record. 

Horace T. Jones, | 

Attorney for Frank T. H ih.es, 
Administrator of Veterans’ Affairs. 

Service of the foregoing designation of record acknowledged this 
27th day of August, 1934. 

Goldie S. Paregol, 

Attorney for Appellee, 
Committee of Est of Jesse Thomas Kelly. 

Counter designation of record 

Filed August 31, 1934 


Now comes, Goldie S. Paregol, committee of the estate of Jesse 
Thomas Kelly, and designates the parts of the record vfhich she 
desires to have included in the transcript, said parts beingj the only 
proper parts necessary for the determination of the questions to be 
properly raised on appeal. 

1. Petition of Goldie S. Paregol, for authority to employ counsel 
to represent her as committee, filed July 13, 1934. 

2. This counter designation of record. 

Goldie S. Paregol, 

Committee of the Estate of Jesse Thomas Kelly. 

Service of the foregoing counter designation of Record acknowl¬ 
edged this 31 day of August 1934. 

Horace T. Jones, | 
Attorney foi % Frank T. Hinks, 
Administrator of Veterans ’ Affairs . 

29 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages ntimbered 
from 1 to 28, both inclusive, to be a true and correct transcript of 
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the record, according to directions of counsel herein filed, copies 
of which are made part of this transcript In re: Jesse Thomas 
Kellv. Lunatic. Lunacy No. 1188(5. as the same remains unon the 
files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 27th day of November. 1934. 

[seal] Frank E. Cunningham, 

Clerk . 
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Frank T. Hines, Administrator of Veterans’ 
Affairs and Next Friend pF Jesse Thomas 
Kelly, appellant j 

v. | 

Goldie S. Paregol, Committee |)f Estate of Jesse 

Thomas Kelly, appellee 
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In the United States Court of Appeals 
for the District of Columbia 

j 

— 

No. 6364 j 

Frank T. Hines. Administrator of Veterans' 
Affairs and next friend of Jesse Thomas K^lly, 
appellant | 

v. ! 

Goldie S. Paregol, Committee of Estate of J)esse 

Thomas Kelly, appellee 
_ 

APPEAL FROM THE SUPREME COURT OF THE DISTRICf OF 

COLUMBIA 


BRIEF FOR FRANK T. HINES, ADMINISTRATOR (^F 
VETERANS’ AFFAIRS, APPELLANT 

STATEMENT OF CASE 

Jesse Thomas Kelly is a World War Veteran, 
a patient at St. Elizabeths Hospital, and a bene¬ 
ficiary of the Veterans’ Administration. In Octo¬ 
ber 1927 the said veteran was adjudged to be of 
unsound mind by a jury in the Supreme Court of 
the District of Columbia. The said Court by its 
order filed therein on the 21st day of October 1927, 

appointed Goldie S. Paregol, a member of the bar 

(i) 

10S215—35 1 
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of said Court!, committee of the estate of the said 
veteran. Thereafter the said committee received 
from the Veterans’ Bureau, now Veterans’ Admin¬ 
istration, certain sums of money representing dis¬ 
ability compensation and Government insurance. 

From time to time, annually, since her appoint¬ 
ment the said committee, appellee herein, has filed 
annual aceofints of receipts and disbursements. 
These accounts, according to rules 59 and 64 of 
the Rules of Practice, Supreme Court, are auto¬ 
matically referred to the Auditor of the Supreme 
Court. The Auditor examines the accounts and in 
his report recommends allowances and such com¬ 
missions as he mav consider to have been earned 
and lawful. 

The record in the Supreme Court indicates that 
the reports of the Auditor on each annual account 
recommended the allowance of a commission of five 
percent to the committee, on the sum shown to have 
been disbursed in such annual account. In no one 
of the said annual accounts was a claim made by 
the committee for an allowance for extraordinary 
services or for a legal fee. The Auditor’s reports 
were all confirmed by the court, without objection 
or exception by the committee. 

Section 115-B of the Code of the District of 
Columbia, as amended February 10,1927, provides: 

* * * The court shall allow a reasonable 
compensation for services rendered by the 
committee not exceeding a commission of 
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five per centum of the amounts collected if 
and when disbursed. 

On July 26, 1933, the appellee herein filed a j pe¬ 
tition praying for an allowance of five hundred 
and twenty-five dollars ($525.00) as a fee for serv¬ 
ices rendered (Record p. 1). To this petition j the 
appellant herein filed an answer and motion to dis¬ 
allow (Record 4 and 7). On November 17, 1^33, 
Justice Letts of the said Supreme Court passed, an 
order denying the petition of appellee herein 
(Record p. 10). 

On July 13, 1934, the appellee herein filed a pe¬ 
tition (Record p. 10) in the said Supreme Ccjurt 
which sets forth the same facts and asks for an 
allowance as in her previous petition filed on July 
26, 1933. To this petition appellant herein made 
verbal objection in open court by his duly author¬ 
ized attorney. This objection was overruled and 
an order was passed on the 13th day of July, 1934 
(Recordp. 14),making an allowance to the appedee 
of three hundred dollars ($300.00) for legal serv¬ 
ices rendered. An exception was noted in the said 
order. The appeal was perfected (Record p. 15) 
and we are now before this Honorable Court for a 
decision as to whether or not a committee, who is 
an attorney, is entitled to any compensation for 
her services other than that which is provided by 
Section 115-B of the Code of the District of 
Columbia. 
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ASSIGNMENT OF ERROR 

I 

The court erred in its construction of Section 
115-B of the Code of the District of Columbia. 

II 

The matter before the court on the 13th day of 
July 1934 was res judicata. 

III 

The court erred in granting a fee for legal serv¬ 
ices to the committee. 

IV 

The court erred in making anv allowance to the 
committee other than that recommended in the 
reports of the Auditor on the annual accounts of 
the committee. 

ARGUMENT AND AUTHORITIES 
The Administrator is an interested party 

Section 21, paragraph 2, World War Veterans’ 
Act, as amended (Sec. 450, para. 2, Title 38, IT. S. 
Code) provides, in part, as follows: 

* * * Whenever it appears that any 

guardian, curator, conservator, or other 
person is not, in the opinion of the director, 
properly executing the duties of his trust or 
has collected or is attempting to collect fees, 
commissions, or allowances that are inequi¬ 
table or are in excess of those allowed bv law 

«/ 
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for the duties performed or expenses! in¬ 
curred, or has failed to make such payments 
as may be necessary for the benefit of j the 
ward or the dependents of the ward, t|hen 
and in that event the director is hereby em¬ 
powered by his duly authorized attorney to 
appear in the court which has appointed 
such fiduciary and make presentation of 
such matters to the court. * * * 

Section 5 of the said World War Veterans’ j&et 
(Sec. 426, U. S. Code) empowers the Director of 
the Veterans’ Bureau to make rules and regulations 
not inconsistent with the provisions of the Act. 
Congress, by Act approved July 3,1930 (Sec. 11 -A, 
Title 38, U. S. Code), authorized the change of 
name of Veterans’ Bureau to Veterans’ Admijiis- 
tration, and the title Director of the Veterans’ 
Bureau was changed to Administrator of Veter¬ 
ans’ Affairs. 

The Administrator, pursuant to such authority, 
issued a regulation, No. 5021-E, wherein he made 
provision for the supervision of estates of minor 
and incompetent beneficiaries of the Veterans’ Ad¬ 
ministration. In that regulation the “duly au¬ 
thorized attorney” for the Administrator was des¬ 
ignated “Chief Attorney”, and he was instructed 
to supervise activities of fiduciaries in the admin¬ 
istration of estates of such beneficiaries, see that 
bonds are furnished, secure certified copies of Re¬ 
counts rendered to the court, check such accounts, 
and bring to the attention of the appointing coifrt 
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all cases wherein sucli fiduciary is found to be de¬ 
linquent in any such matters or is otherwise un¬ 
suitable. Section 5333 of Regulations and Proce¬ 
dure of the Administration provides for the pay¬ 
ment of costs of appeal taken from a lower to a 
higher court. 

The question as to whether or not the Adminis¬ 
trator is an interested party in litigation affecting 
the estates of veterans has been passed upon by 
various State courts. It has been held that in view 
of the fact that the benefits payable to the veteran 
come from the Government, the donor of such bene¬ 
fits has such an interest in requiring that they shall 
be delivered to the veteran undiminished. 

The court said in the case of Strozyk v. Ilines, 
286 Pacific 646: 

“In such cases as that now before us it 
would appear that Congress would have 
power to provide that the money paid by 
the Government of the United States for the 
benefit of' the soldier should not come 
into the hands of a guardian appointed by 
a State Court but should be held and dis¬ 
bursed on account of the beneficiarv bv some 

' %/ 1/ 

agencies of the United States. No such leg¬ 
islation has been enacted, but in considering 
the relationship of the United States Gov¬ 
ernment to the unfortunate incompetent 
whose guardianship is now being considered, 
the power and function of the United States 
in connection with the control, management, 
and disbursement of such funds must be con- 
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I 

sidered. This question is discussed in feul- 
ing Case Law, Title “Pensions” paragraph 
13, page 247.” 

See also the cases of McNair v. Hines, 2 Pac. 
(2nd Ed.) 82; Boles case 61 S. W. (2nd Ed.) 760 
and Keating v. Hines, 172 N. E. (Mass) 111. 

If these cases are not read carefully and with 
discrimination the impression will be gained fliat 
the various State Supreme Courts held that Sec¬ 
tion 21 directly makes the Administrator a party 
to the action in the State courts. In an indirect 
sense this is true but only bv virtue of the fact that 
the Congress, in providing for payment of benefits 
on behalf of beneficiaries under legal disability, 
created a trust (see Rickell 149 Atl. 446—also 
U. S. V. B. v. Thomas , 159 S. E. 159) and by enact¬ 
ment of Section 21 of the World War Veterans’ 
Act (450 Title 38, U. S. Code) made the Adminis¬ 
trator responsible for seeing that the trust so cre¬ 
ated is carried out as intended by the Congress, 
even to the extent of entering into litigation} if 
necessary in the State Courts. This very Act of 
Congress was based upon the fact that under the 
laws of the States the donor of the trust is inter¬ 
ested in the administration of said trust, and the 

i 

assumption that the representative of the sgid 
donor might become a party in a proper action 
to enforce the provisions of such trust. In main¬ 
taining such interest in the manner authorized by 
Congress, the Administrator is not a mere inter¬ 
meddler. 
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The court said in Isle v. Cranby, 199 Ill. 39, 64 
S. E. 1065: 

“If all idiot or lunatic have a conservator, 
he should be represented by his conserva¬ 
tor, unless for special reasons—as that of 
the interests of the two are adverse—it be 
proper that some other person be appointed 
to represent him as next friend/' 

There is no question in the case now on appeal 
but that the interests of the committee, appellee 
herein, are in conflict with those of the veteran, her 
ward. 

From the very inception of equity jurisprudence 
the State has 1 been extremelv solicitous of the in- 
terests of ins&ne persons and of others under legal 
disabilitv. Originally, they were wards of the 
King and any one could bring to the attention of 
the Chancellor, the King's officer, any matter con¬ 
ceived for the welfare of such ward. In our Gov¬ 
ernment the people are sovereign and it would be 
strange indeed if thev, or anv of them, could not, 
either as amicus curiae, or, indeed, as prochein 
ami, bring to the attention of the court matters 
of which the court should take judicial notice in 
connection with the estate of the ward. This was 
the basis upon which Congress assumed the State 
courts would listen to the Administrator, and, act¬ 
ing on such assumption, authorized the Adminis¬ 
trator as a Federal official and at the expense of 
the Federal Government, to appear in the State 
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courts for the purposes indicated in said Section 
21. It was in recognition of the right undei* the 


State law and not an attempt to foist upoi^ the 
State courts something not permitted by the [laws 
wliereunder they were created. If this point were 
subject to doubt, a reference to the Hearings before 
the Committee on World War Veterans’ legisla¬ 
tion, House of Representatives, 69th Congress] and 
to the Committee Reports on the Bill which became 
Section 21, World War Veterans’ Act (Section 
450, Title 38, U. S. Code), would remove all doubt 
The above argument is supported by numerous 
decisions of the State and Federal courts. Much 


more force should be given thereto by the courts 
of the District of Columbia. The laws of the Dis¬ 


trict of Columbia relative to appointment of fidu¬ 
ciaries are enacted by the Congress of the United 

•J w 


States. The authority of the Supreme Court of 
the District of Columbia to appoint the appellee 
herein as committee of the World War veteran 


was obtained from the same source (the Congijess) 
which enacted the provisions of Section 21 or the 
World War Veterans’ Act. While it mav be bon- 
tended by some that for the purpose of caringi for 
the estates of incompetents and minors the Dis¬ 
trict Supreme Court may be considered as a State 
court, we cannot depart from the thought ifhat 
Congress enacts the legislation under which | the 
Supreme Court of the District acts. The officers 
of the said court are equally bound by the provi¬ 
sions of the said Acts. 


1GS215—35-2 
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Committee is not entitled to a fee for legal or 
extraordinary sendees. —In this brief we will dis¬ 
cuss the question of the right of a committee who 
is an attorney to receive a fee for legal services or 
for alleged extraordinary services. The record 
does not indicate that the appellee herein did actu¬ 
ally perform either legal or extraordinary services 
for her wardJ The only services indicated con- 
sisted in the performance of the ordinary duties 
of a liduciard. See statement of appellee in her 
petition filed July 26, 1933 (Record p. 1), and July 
13. 1934 (Record p. 10). 

It is contended by the appellant that the record 

indicates the services performed by the appellee 

for the veteran were merelv the ordinary routine 

* •/ 

services* devolving upon her as such committee. 
Even should it be argued that the fiduciary per¬ 
formed extraordinary services, there is no provi¬ 
sion in the Code for extra compensation. If it 
should be considered that any of the services per¬ 
formed were legal services the courts have held it 
to be against public policy that a fiduciary pay him¬ 
self an attorney’s fee. 

In re Evans, 22 Utah 366; 62 Pac. 913; 53 L. R. 
A. 952; note at 36 A. L. R. 748 and 49 A. L. R. 
1033, Nobles v. Whitten, 38 Wash. 262; 85 Pac. 
451; In re Lester, 172 App. Div. 509; 158 N. Y. 
Suppl. 763; In re Graham, 201 Pac. 456—18 A. L. 
R. (Anno.) 631. In re Estate of Annie E. Hen - 
sliaiv (D. C.), 53 W. L. R. 662— Holding v. Allen, 
36 A. L. R. 743. 
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The court held, In re Erlandsen, 191 N. E. $70— 

“Incompetent veteran’s committee perform¬ 
ing only routine services in investing fjmds, 
attending hearings before referee, and! pre¬ 
paring annual inventories, correspondence, 
and accounts, not entitled to additional jcom- 
pensation, although services were in jpart 
those of a lawyer, where no service! was 
found to have been uncommon and Addi¬ 
tional allowance was not allocated to! anv 

%/ 

special activity.” 

As to further citations relative to compensation 
for extraordinary or unusual services— 

See In re Parker's Estate, 251 Pac. 901. 

See In re l r rbanski’s Estate, 272 N. Y. Supp. 
777. 

In the case of Evans, Achnr. v. McVey, 172 Iiy. 1, 
188 S. IV. 1075, the court after citing the provisions 
of Section 3883 of the Kentuckv Statutes madle an 

i 

allowance to the executor for extra services |per¬ 
formed bv him. These extra services consisted in 
traveling about adjoining counties and States for 
the purpose of collecting assets due the estate of the 
decedent. The said Section 3883 reads as follows: 

“ The allowance to executors, administra¬ 
tors, and curators shall not exceed five per¬ 
cent on all the amounts received and dis¬ 
tributed: Provided, That upon proof heard 
in open court, upon proper notice to the 
parties in interest, the court may make an 
allowance when the executor, administrator, 
or curator has, in the proper discharge of 



his duties in attending to administering and 
settling the estate in his hands, been re¬ 
quired to perform extraordinary services; 
but such allowance shall not exceed in 
amount a fair compensation for the time 
occupied, and expenses incurred in protect¬ 
ing, attending to, collecting, and settling 
such estate, and live percent on all amounts 
received and disbursed/’ 

It will be observed that the first part of the said 
Section provides for an allowance of a commission 
of five percent upon the amount received and dis¬ 
tributed. This provision is in effect identical with 
the amended Section 115-B of the Code of the Dis¬ 
trict of Columbia. But it will further be seen that 
the said Section 3883 specifically makes provision 
in the last part for the payment of extra compensa¬ 
tion for the performance of extraordinary services. 
The Code of the District of Columbia does not 
make any such provision. 

The opinion of Chief Justice McCoy in the 
Henshaw case was written in 1925 before the 
amendment to Section 115-B of the Code, ap¬ 
proved February 10, 1927, which restricts compen¬ 
sation to a fiduciary to not to exceed five per 
centum on disbursements. 

Since the said amendment to the said Section 
115-B several justices of the Supreme Court of 
the District have written memorandum opinions 
relative to commissions of fiduciaries. Justice 
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Proctor in the case of Andrew Osterblad, Liinacy 
No. 13498, held on May 12, 1933: j 

“In view of the statutes and the rulings of 
this court with reference to the allowance of 
attorney’s fees to one acting as committee, 
I am of the opinion that no compensation 
for legal services can be allowed.” 

Justice Letts of said court also held in the case 
of Jesse Thomas Kelly, Lunacy No. 11886, iipon 
an application of the committee of said Kelly, the 
appellee herein, in his memorandum opinion filed 
November 17, 1933 (Record p. 10): j 

“ * * * I am of the opinion that no <?xtra 

compensation for attorney’s fees or for ex¬ 
traordinary services rendered by a com- 
mittee can be allowed but that all compensa¬ 
tion to a committee must be such as provided 
in Section 115-B of the Code of the District 
of Columbia.” j 

i 

There have been numerous other cases in vfliich 
fiduciaries have asked the Supreme Court of the 
District to allow them an additional fee for alleged 
legal or extraordinary services. These petitions 
were denied and the court refused to grant an 
order therein, but there was no written opinion 
filed in the case. To set out the cases in which 
such refusal was indicated would not be of much 
service to this court inasmuch as it would merely 
be the recollection of the representative of appel¬ 
lant as to what really happened in each case. The 
recollection as to what action has been taken and 
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the attitude of the lower court on the question of 
extra compensation is based upon verbal opinion 
of Justices Hitz, Stafford, and Bailey. Justice 
Stafford, in the case of Fioreventi Maffei, Lunacy 
No. 10503, told the committee upon his application 
for extra compensation for legal services rendered, 
that because of the use of the word “compensa¬ 
tion" used in the said amendment to said Section 
115-B, the court was powerless to give a commit¬ 
tee any commission above five percent on disburse¬ 
ments. The word “compensation”, being broad in 
its scope, took away from the court the power to 
exercise any discretion as to the commissions 
to be allowed a committee beyond the said five 
percent. 

Formerly, when the lower court was granting 
commissions and allowances ranging from one to 
ten percent, it was the practice to allow extra com¬ 
missions for extra services. This was for the 
reason that there was no restriction upon the 
allowances that might be made. The court in 
lunacy cases followed very closely the allowances 
made in the Probate Court under Section 1135, be¬ 
fore its amendment on February 10, 1927. 

In United States Veterans’ Bureau v. Arthur 
Cox Glenn, 266 Mo. App. 674; 46 S. W. 200, the 
court said: 

“ The Probate Court cannot allow a fee in 
excess of five percent in plain violation of 
the express provision of the Statute. The 
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court can only allow a sum that is just and 
reasonable, but in no event to exceed the 
limitation of five percent fixed by Statute.” 

In the case of Urbanski’s Estate v. Hines. 252 

r 

N. Y. Supp. 777, by the Supreme Court of I New 
York, Appellate Division, October 8,1931, the court 
held: 

‘‘Statutory fees and allowances mu^t be 
accepted as full consideration for perform¬ 
ance of duties of incompetent’s committee, 
and no allowance for attorney’s fees can be 
made therefor * * 

The matter before the District Supreme Court 
on July IS, 1934, teas res judicata .—At the time 
the appellee herein filed her petition on July 13, 
1934, asking a fee for extra services, the question 
of her right to the fee had been settled by Justice 
Letts of the Supreme Court in his memorandum 
opinion of November 17, 1933 (Record p. 10 j. 

An examination of the petition of the appellee 
filed July 26, 1933 (Record p. 1), and the petition 
filed by her on July 13, 1934 (Record p. 10), will 
show that except in a few unimportant instances 
the two petitions are identical. The prayer or the 


petition of July 26, 1933, was— 

“That this Honorable Court pass an oeder 
directing this committee to pay to herself, 
individually, out of this estate at this fime 
the sum of five hundred and twenty-five dol¬ 
lars ($525.00) as a fee for services rendered. ” 
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The prayer l of the petition filed by appellee on 
July 13, 1934, was— 

“That this Honorable Court pass an order 
directing this committee to pay to herself, 
individually, out of the estate at this time 

the sum of - as a fee for 

services rendered. ? ’ 

The annual accounts of the committee showed 

each vear what disbursements were made. The 
* 

Auditor in his reports on respective annual ac¬ 
counts recommended to the court the full commis¬ 
sion of five percent on the amount shown by the 
committee to have been disbursed. The court rati¬ 
fied and confirmed each account and report of the 
Auditor filed up to the time of this appeal. 

The Auditor has the duty of recommending to the 
court commissions and allowances to fiduciaries and 
in the absence of an exception to such allowance or 
commission, the recommendation of the Auditor is 
final. The court of its own motion cannot arbi¬ 
trarily usurp the duties of the Auditor. When 
the reports were approved by the court, that finally 
disposed of the question of commissions for serv¬ 
ices performed during the period covered in said 
annual accounts. The court, even upon the mo¬ 
tion of an interested party, cannot at a later date 
make an allowance for services rendered over the 
period covered by the allowance recommended by 
the Auditor. 1 The granting of the allowance set 
out in the order of the court filed July 13, 1934, 
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was clearly arbitrary, and in making such allow¬ 
ance the court greatly misinterpreted the meajning 
of Section 115-B of the Code, as amended, j 

The said Section is not subject to an interpre¬ 
tation by a court as to the intention of Congress 
in enacting the same. The language of the amend¬ 
ment is clear and unambiguous. To put into the 
said section language not intended would be usurp¬ 
ing the rights of Congress and, in effect, legislating 
by judicial decree. 

The appellee, by her own admissions as set forth 
in her petitions of July 26, 1933, and July 13, 1934 
(Record, pages 1 and 11), did not perform any 
extraordinary services for the veteran. Her serv- 
ices constitute only the ordinary duties of a Mu- 
ciary. Even if the court had a right under the 
Code to grant additional compensation for extraor¬ 
dinary services the appellee has not shown nor can 
she show that she has done anything in connection 
with the management of the estate of the veteran 
in excess of the duties devolving upon her by rea¬ 
son of her voluntary appointment as such cpom- 
mittee. 

It is the view of some persons that regardless of 
the provisions of Section 115-B of the Cod^, as 
amended, no attornev should be made to reider 
services to the court without being properly paid 
for such services. 

It is contended that the question whether or not 
a fiduciary is properly recompensed for his s^rv- 
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ices can have no bearing on the case in issue. The 
committee in this case is a member of the Bar and 
presumably was familiar with the provisions of 
Section 115-B of the Code and the amendment of 
February 10.1927. When she filed the petition for 
the appointment of a committee for the veteran 
and obtained waivers of the sisters of the veteran 
consenting to her appointment as such committee 
in October 1927 she must have been aware of the 
fact that her commissions would not exceed five 
percent on disbursements. 

Inasmuch as Section 115-B of the Code is the 
only authority in the Code for compensation or 
commission to a fiduciarv, the action of the lower 

%/ 7 


court in awarding a fee for alleged legal services 

is considered to have been arbitrary and capricious, 

and entirelv unauthorized. 

* 

The objection of the representative of the Vet¬ 
erans’ Administration should have been sustained 
in the court below. The failure to sustain the said 
objection constitutes reversible error. 

For the reasons hereinbefore stated, the action 
of the court below in this case in granting the said 
allowance of attornev’s fee should be reversed. 

Respectfully submitted. 

Horace T. Jones, 

Chief Attorney, 
Washington, D. CArea, 

Veterans’ Administration. 
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STATEMENT OF CASE 

This is an appeal by Frank T. Hines, Administrator 
of Veterans’ Affairs and next friend of Jesse Thqmas 
Kelly, from an order of the Supreme Court of the 
District of Columbia awarding to Goldie Par^gol, 
Committee of said Kelly, and appellee herein, a fee for 
extraordinary services rendered as such committee. 

Kelly, an insane veteran, was adjudicated of unsound 
mind and appellee was appointed committee of his 
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estate in 1927. : (R. 1). Accounts were regularly filed 
by appellee but she “always reserved in her annual 
accounts, the right to claim compensation for legal 
services rendered the estate.” (R. 7). 

Appellee filed a petition, under oath, setting forth 
what services she had performed. (R. 11-14). The 
facts set forth therein were not denied. 

Appellant filed what his attorney called an “Answer 
to petition for attorney's fees” (R. 7-10) but the same 
was not under oath. 

Consequently, neither the amount of service nor the 
character of service rendered by appellee is denied. 

Appellant appeared in the lower court by virtue of 
Tit. 38, U. S. C., Sec. 450 (2). That section is as 
follows: 

“Whenever it appears that any guardian, 
curator, conservator, or other person is not, in 
the opinion of the director, properly executing 
the duties of his trust or has collected or is at¬ 
tempting to collect fees, commissions, or allow¬ 
ances that arc inequitable or are in excess of 
those allowed by law for the duties performed 
or expenses incurred, or has failed to make such 
payments as may be necessary for the benefit 
of the ward or the dependents of the ward, then 
and in that event the director is hereby empowered 
by his duly authorized attorney to appear in 
the court which has appointed such fiduciary 
and make presentation of such matters to the 
court. . . .” 

When the lower court, after consideration of the 
petition, signed a decree awarding a fee to appellee 
(R. 14), the appellant filed an order for appeal (R. 14) 
and issued citation. (R. 15). 
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Thereafter, without having been made a paiity to 
the cause, and without filing any motion or petition, 
appellant had the court sign an order making him a 
party in his official capacity and permitting him to 
perfect his appeal without giving an undertaking for 
costs. (R. 16). 

It was the contention of appellant in the lower court 
that Tit. 16, D. C. Code, Sec. 2 (formerly, Sec. 115-B) 
prohibited the payment of any fee excluding 5 per cent 
of the amount the committee collected. That section 
is as follows: 

“. . . The court shall allow a reasonable 

compensation for services rendered by the com¬ 
mittee not exceeding a commission of fiv|e per 
centum of the amounts collected if and when 
disbursed.’ 7 

The contention of appellee was and is that such 
construction of the statute was not proper and that a 
committee can be compensated for extraorcinary 
services. 

Appellee also contended in the lower court and now 
says that appellant has no authority to prosecute this 
appeal. 

ARGUMENT 

I 

Appellant was never legally made a party to this 

cause. By innuendo, the order of July 31, 1934, (R. 
16) maxj be said to make him a party. In either event, 
appellant filed an order for appeal before he was hiade 
a party. 

This was not a common law action and appellant 
could not have been made a party to the cause except 
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upon proper showing by pleading filed and subsequent 
order of court based upon such pleading. This was 
not done. Appellant is not properly in this court. 

II 

The jurisdiction of this court is defined in Tit. 18, 
D. C. Code, Sec. 26 (formerly Sec. 226): 

“Any party aggrieved by any final order, 
judgment or decree of the Supreme Court of 
the District of Columbia, or of any justice 
thereof, . . . may appeal therefrom to said 

court of appeals; . . 

Appellee contends that this Court cannot take 
cognizance of this appeal. 

In Railway Co 1 , vs. O’Xeal, 10 App. D. C. 205, 244, 
this Court said: 

“But there is no such absolute right of appeal. 
Appeal is unknown at common law. Even a 
bill of exceptions, by which alone a cause at 
common law may in general be reviewed in an 
appellate court, is the creation of statute law, 
and was given by the statute of Westminister 2. 
In our country, where the judicial system, not¬ 
withstanding apparent resemblances, differs radi¬ 
cally from that of England, the right of appeal 
has always been recognized as the creature of 
statutory enactment, subject not only to be 
regulated and even taken away by such enact¬ 
ment, but even requiring express provision of 
law for its existence. Such is the case even 
with a tribunal so purely appellate in its char¬ 
acter as the Supreme Court of the United States, 
which has itself distinctly and repeatedly held 
that it can exercise only such appellate power 
as is given it by Congress. Baltimore & Potomac 
R. Co. vs. Grant, 98 U. S. 398; McKane vs. 
Durston, 153 U. S. 684, 687; Andrews vs. Swartz, 
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. 156 U. S. 272, 275; Durousseau vs. United (States, 
6 Cranch, 307. 

“We conclude that the so-called right of Appeal 
is not an absolute or inalienable right of parties, 
but that it may be given, regulated, or taken 
away by act of Congress without violation of 
any inherent right.” 

In Chisholm vs. Cissell, 12 App. D. C. ISO, 1$1, we 
find: j 

“. . . The right of appeal and the manner 

of taking and prosecuting the appeal to this 
court does not depend upon the rules of the court 
below, but upon statute and rules of this! court 
promulgated under the statute.” 

! 

In Bankers Surety Co. vs. Security Trust Cb., 39 
App. D. C. 355, 356, the court said: 

“In the United States the right of appeal is 
not dependent upon any principle of the common 
law or upon any inherent power of one court to 
review the decisions of another, but is founded 
solely upon statutes.” j 

Under the adjudicated cases, the appellant is not a 
“party aggrieved” as provided by the statute. 

Just what constitutes being “aggrieved” in the legal 
sense as well as the different classes of persons who 
come within the purview of the appeal statutes, though 
not technical parties to the suit, will best be under¬ 
stood by illustrations. Some authorities, however, have 
undertaken to define the legal meaning of the word 
“aggrieved.” 

In Adams vs. Wood, 8 Cal. 306, the court, after 
quoting the rule laid down by Sergeant Williams in 
Williams vs. Gwyn, 2 Saund. 46—“no person can pring 
a writ of error, unless he is a party or privy t<j> the 
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record, or is prejudiced by the judgment; the rule upon 
the subject being that a writ of error can only be 
brought by him who would have had the thing if the 
erroneous judgment had not been given”—said: 

“Would the party have had the thing if the 
erroneous judgment had not been given? If 
the answer is yes, then the person is the party 
aggrieved. But his right to the thing must be 
the immediate and not the remote consequence 
of the judgment.” 

The same test is adopted by the Supreme Court of 
New Jersey in Black vs. Krigan, 15 N. J. L. 45, 28 Am. 
Dec. 394. 

In Hewitts Appeal, 58 Conn. 223, 20 Atl. 453, the 
following definition is given: 

“To be aggrieved is to have a legal right, the 
infringement of which by the decree complained 
of will cause pecuniary injury.” 

The definition given in the Hewitt Case, supra, is 
quoted with approval by the Supreme Court of Indiana 
in McFarland vs. Pierce, 151 Ind. 546, 45 N. E. 706, 
47 N. E. 1. 

In Goldschmidt vs. Meline, 86 Md. 370, 38 Atl. 
783, it is held! that the personal representative of a 
deceased cannot prosecute an appeal from a judgment 
rendered against the deceased when no appeal has 
been entered by the deceased himself before his death. 

In Lewis vs. Bolitho, 6 Gray 137, 140, the court held 
that one claiming property of a deceased person, under 
a gift causa mortis, is not affected by decrees of the 
probate court, charging the administrator with the 
property and ordering it to be distributed among the 
next of kin; and therefore cannot appeal from such 


decrees, although he appeared and produced witnesses 
in that court. The court said: 

“We do not perceive that the fact of tie pre¬ 
sence of the petitioner in the probate court, or of 
his producing witnesses which were used Jin the 
hearing, can affect his right. He was not a 
legal party to the proceeding, and thei)e, not 
concluded by the decree.” 

In Glos vs. People, 259 Ill. 332, 340, (102 N. E. 763, 
Am. Cas. 1914 C. 119), the court said: 

. . ‘Aggrieved’ means having a sub¬ 

stantial grievance, a denial of some personal or 
property right. (4 Cyc. 82 and cases cited.)” 

In Baird vs. Nagel, 194 Ind. 87, 142 N. E. 9, 30 
A. L. It. 1319, a prisoner was discharged on a writ of 
habeas corpus issued to a sheriff. The state was not 
made a party to the record in the lower court] The 
appeal was dismissed, the court saying: 

“The contention of the prosecuting attorney 
of Clark County and of the attorney general 
seems to be that the state may prosecute an 
appeal in the name of the appellant, over his 
objection. We know of no authority, and have 
been cited to none, authorizing the state to 
proceed in such manner. A third party cannot 
take an appeal in the name of a party ^o the 
decision merely because it may affect his interests 
adversely. Colman vs. W. Va. Oil & Oil Land 
Co., 25 W. Va. 148; McIntyre vs. Sholty, 139 
Ill. 178, 29 N. E. 43; Newton County vs. Wild, 
37 Ind. App. 32, 76 N. E. 256”. 

In Payne et al vs. Niles et al, 20 How. 219, 2^1, the 
court said: 

. . And it is very well settled in all 

common law courts, that no one can brijig up, 
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as plaintiff in error, the judgment of an inferior 
court to aisuperior one, unless he was a party to 
the judgment in the court below; nor can anyone 
be made a defendant in the writ of error, who 
was not a party to the judgment in the court 
below.” 

In Townsend vs. Davis, 1 Ga. 495, 44 Am. Dec. 675, 
plaintiff in error appeared as amicus curia in the lower 
court and as such took several exceptions. A writ of 
error was brought but the Supreme Court dismissed 
the case saying: 

“It is a general rule that no person can bring 
a writ of error to reverse a judgment, who was not 
a party, or privy to the record or prejudiced by 
the judgment. Green vs. Watkins, 6 Wheat. 
260; Tidd’s Pr. 1135; 2 Bac. Abr. 195; William 
vs. Gwyn, 2 Saund. 5th ed., 46a (6), 101 c. 
Whether the plaintiff in error be a party or privy, 
or is aggrieved by the judgment, must appear 
by the record.” 

In White etc. Co. vs. Union Metal Mfg. Co., 232 
Ill. 165 (83 N. E. 540, 122 A. S. R. 63) certain stock¬ 
holders brought a writ of error in an action filed by the 
corporation in which they held stock. The Supreme 
Court of Illinois dismissed the writ saying, p. 167: 

“. . . No person is entitled to sue out a 

writ of error who is not a party or privy to the 
record or who is not shown by the record to be 
prejudiced by the judgment. Granat vs. Kruse, 
213 Ill. 328, 72 N. E. 744; Houger vs. Gage, 
168 Ill. 365, 48 N. E. 142; Anderson vs. Steger, 
173 Ill. 112; McIntyre vs. Sholty, 139 Ill. 171, 
29 N. E. 43. Winterburn and Murray (stock¬ 
holders) were not parties to the record. Nor 
can they be said to be privies to the record. 
‘By privies, within the meaning of the rule, are 
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meant heirs, executors, administrators, ter re- 
tenants, or those having an interest in remainder 
or reversion, or one who is made a party bjv the 
law.’ 7 Ency. of Pl. & Pr. 857; Andersen vs. 
Steger, 173 Ill. 112, 72 N. E. 744.” | 

In Wiggin vs. Sweet, 6 Mete. 194 (39 Am. Dec. 716), 
the right of appeal of an administrator de boni^ non 
from a decree allowing an account of the administrator 
was upheld. The court said: j 

“. . . We agree entirely with the propo¬ 

sition of the counsel for the appellee, that it is 
not everyone who is dissatisfied with a decree, 
that has a right by law to appeal from it|. A 
party aggrieved is one whose pecuniary interest 
is directly affected by the decree; one whose 
right of property may be established or divested 
by the decree. Smith vs. Bradstreet, 16 Ipick. 
264. The same principle seems to have been 
adopted in New Hampshire. Bryant vs. Ajllen, 
6 N. H. 116.” 

I 

Not only must a party desiring to appeal hav^ an 
interest in the particular question litigated, but> his 
interest must be immediate and pecuniary, and not the 
remote consequence of the judgment. Browm vs. tity 
of Atlanta, 66 Ga. 71; St. vs. Talty, 139 Mo. 379; 40 
S. W. 942; Swackhamer vs. Kline’s Admr., 25 Nj. J. 
Eq. 503; Raleigh vs. Rogers, 25 N. J. Eq. 506; Mcirris 
vs. Garrison, 27 Pa. 226; Schneider vs. Reid, 123 is. 
488, 101 N. W. 682. 

Third persons no matter how prejudiced carinot 
appeal. Smith vs. Gerlach, 2 Tex. 424, 47 Am. l|)ec. 

657. I 

III 

i 

Executive officers of the Government are creatures 
of the law and are bound to obey and follow the statute. 
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Tit. 3S, U. S. C., Sec. 450 (2), supra, permits the 
director of the Veterans’ Bureau to empower his attorney 
to appear in court and “make presentation” to the court 
of any matter wherein the director is of the opinion 
that a committee for a veteran “is attempting to collect 
fees, commissions or allowances that are inequitable 
or are in excess of those allowed by law.” 

Such statute does not authorize and does not direct 
the director to appeal any cause. 

In The Floyd Acceptances, 7 Wall. 666, 676-7, the 
court held that usage as to issuance of bills of exchange 
bv the Secretary of War was not to be followed in 
determining the validity of any such bill, but that the 
law alone was to be looked to in order to determine 
such validity, because: 

“. . . we have no officers in this govern¬ 

ment, from the President down to the most 
subordinate agent, who does not hold office 
under the law, with prescribed duties and limited 
authority.” 

To same effect: Shambaugh vs. City Bank, 118 Neb. 
817, 824, 226 N. W. 460, note: 65 A. L. R. 811. 

In U. S. vs. Lee, 106 U. S. 196, 220, the court in holding 
that the practice of the D. C. Commissioners in tax 
sales was void because they did not comply with the 
law and statute in selling certain property for taxes 
pointed out that: 

“. . . All the officers of the government, 

from the highest to the lowest, are creatures of 
the law, and are bound to obey it. 

“It is the only supreme power in the system of 
our government, and every man who by accepting 
office participates in its functions is only the 
more strongly bound to submit to that supremacy, 
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and to observe the limitations which it imposes 
upon the exercise of the authority which it gives. ” 

This doctrine is re-asserted in Burton vs. U. Si. 202 
U. S. 344, 3G8. j 

In speaking of the extent of powers of Federal officers, 
the Supreme Court in Fed. Trade Com. vs. Roladam 
Co., 283 U. S. 643, 649, said: j 

. . Official powers cannot be extended 

beyond the terms and necessary implications of 
the grant. If broader powers be desirable they 
must be conferred by Congress. They cannot 
be merely assumed by administrative officers; 
nor can they be created by the courts in the 
proper exercise of their judicial functions.” 

See also: Baltimore vs. Porter, 18 Md. 284. 

In Garfield vs. Goldsby, 30 App. D. C. 177, the 
Secretary of the Interior undertook to strike frorh the 
roll of members of an Indian tribe after a commission 
had certified the same to the Secretary and he had 
approved it. The court held that the statute gave the 
Secretary and commission power to put the name on 
the roll but no power to take it off; that when the name 
was put on the roll the powers of the commission and 
the Secretary ceased. The court said, p. 183: 

“It is equally well settled, on the other hand, 
that, when the judgment or discretion of an 
executive officer has been completely exercised 
in the performance of a specific duty, th4 act 
performed is beyond his review* or recall, ufiless 
pow*er to that extent has also been conferred 
upon him. United States ex rel. West) vs. 
Hitchcock, 19 App. D. C. 333, 345; Uijiited 
States vs. Schurz, 102 U. S. 378, 26 L. ed. 167; 
Butterworth vs. United States, 112 U. S. 50, 
28 L. ed. 656, 5 Sup. Ct. Rep. 25; Garfield vs. 
United States, Present Term (ante, 165).” 


12 


P. 1S7: 

‘‘In Stafford vs. Union Bank, supra, the 
United States court for the district of Texas had 
rendered a decree for the payment of money, 
and the judge had thereafter granted an appeal 
with supersedeas upon wholly inadequate bond. 
Having held that this bond did not have the 
legal effect to supersede the execution of the 
decree, the court issued an order compelling the 
judge to carry the decree into effect. See also 
Stafford vs. New Orleans Canal & Bkg. Co., 
17 How! 283, 15 L. ed. 102. In the Dubuque & 
P. R. Co.’s Case the Supreme Court had reversed 
a judgment of the district court of Iowa, and 
directed a judgment for the defendant. Upon 
return of the mandate a judgment was entered 
in accordance therewith. Thereafter the court, 
upon the affidavits of ability to show new facts, 
granted a new trial. The judge was compelled 
bv mandamus to erase and vacate the order 
granting the new trial, and execute the judg¬ 
ment. In United States ex rel, Romero vs. 
Cortelyou, supra, the Postmaster General was 
compelled to reestablish a postoffice that had 
been abolished. In United States ex rel. Daly 
vs. Macfarland, the Commissioners of the District 
of Columbia were ordered to vacate the revo¬ 
cation of a plumber’s license, and restore his 
status. 1 The facts of this case bring it under the 
principle governing those cases, and the one last 
cited is directly in point.” 

This case was affirmed in Garfield vs. Goldsby, 211 
U. S. 249. The court said, p. 263: 

“The Secretary took the action contemplated 
by this section (of the statute) and acted upon 
the list 1 forwarded by the commission. The roll 
was made up and distributed in quintuplicate, as 
required by statute. . . . There is nothing 

in the statutes, as we read them, which gave the 
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Secretary power and authority, without ncjtice 
and hearing, to strike down the rights l|hus 
acquired.” 

In Bandler vs. Hill, 146 N. Y. S. 98, 105 (affirnjted: 

148 N. Y. S. 1105, 116 N. E. 1034) the court said: 

“. . . When an administrative official is 

invested by statute with judicial or quasi-judicial 
powders, these powers can be exercised only in the 
manner and under the circumstances prescribed 
by the statute, and any attempted exercis^ of 
such powers in some other manner or ui^der 
different circumstances is a nullity. 


>> 


A special statutory power conferred upon an executive 
officer of the government must be exercised as H is 
given and in conformity with the statute conferring it. 

Green vs. Beeson, 31 Ind. 7. 

Petrie vs. Doe, 30 Miss. 698. 

N. J. R. etc. Co. vs. Suydam, 17 N. J. L. 2o|. 

U. S. vs. Thurber, 28 F. 56. 

Morton vs. Comptroller Gen’l, 4 S. C. 430. 

Day Land etc. Co. vs. St., 68 Tex. 526. 

When the duty imposed by law upon an executive 
officer of the government is exhausted then the po\yer 
is exhausted. 

Northampton Co. vs. Yohe, 24 Pa. 305. 

Godschalk vs. Northampton Co., 71 Pa. 324 


Northumberland Co. vs. Bloom, 3 W. & 
(Pa.) 542. 

P. vs. Wayne Co., 41 Mich. 4. 


S., 


It follows that the appellant had a right to appear 
and object to any claim for services made by appellee 
but there his duty and power ceased. It is submitted 
that the law necessitates the dismissal of this appeal. 


i 

i 
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IV 

Prior to 1933, there was in force in the Veterans’ 
Administration, Regulation No. 5331 (pursuant to 
authority of Tit. 38, U. S. C., Sec. 426) which provided 
that fees for committees for insane veterans should be 
5 per cent of the amounts received during any years 
unless extraordinary services were performed, in which 
latter event the fee should be in proportion to the value 
of the services. 

That section, among other things provided: 

“Cases wherein the Chief Attorney believes a 
larger commission or/and/fee justified by reason 
of unusjual services rendered will be reported 
with appropriate recommendation to the solicitor 
who will advise the Chief Attorney as to any 
further action.” 

Under this section, fees of more than 5 per cent per 
annum were and have been allowed and sanctioned by 
the Veterans’ Administration. (R. 5). 

Appellee seeks compensation for the extraordinary 
services rendered from the vears 1927 to 1934. 

The lower court had a right to award her a fee for 
the extraordinary services rendered prior to 1933, when 
practically all of the extraordinary services were rendered. 

Regulation 5331 passed pursuant to statute became 
and was the low governing insane veterans’ cases in 
every jurisdiction. 

In such event, Tit. 16, D. C. Code, Sec. 2 (formerly 
Sec. 115-B)was superseded by the regulation and was 
inoperative insofar as the limitations of fees in veterans’ 
cases were concerned. Otherwise, the District of Co¬ 
lumbia would have been the only jurisdiction in the 
United States wherein the fees in veterans’ cases was 
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restricted to 5 per cent. This court has held thjat a 
law applicable to the United States generally is appli¬ 
cable to the District of Columbia and if a statute of 
the District of Columbia is opposed to the general 
statute the latter shall prevail. Green vs. Peak 
App. D. C. 176. 

It follows that the court did not err in allowi 
fee for extraordinary services. 

Respectfully submitted, 

JOHN H. BURNETT, 

Attorney for Appellee 
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